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The European Union is a stalwart supporter of climate change action and of open and fair
international trade.1 The region’s leaders regularly reaffirm their commitment to the 2015
Paris Agreement on climate change and to the World Trade Organization (WTO) as
providing the international rules-based system for promoting a stable climate system and
open markets. Both regimes indicate that trade and climate change policies should be
mutually supportive and provide that if measures designed to address climate change affect
international trade, they should do so in a rational and justifiable manner.2
There has been little opportunity, however, to negotiate multilaterally on how trade
and climate change policies can be mutually supportive. While the WTO has hosted an
ongoing “trade and environment dialogue,” WTO negotiations that might have helped to
ensure that the trading system better supported global climate change action have stagnated
over the last decade. In the meantime, the Paris Agreement has taken a bottom-up approach to
climate change policy, allowing each of its Parties to nationally determine its own targets and
programs. As governments enact climate change policies to accelerate the decarbonization of
their economies—including through internationally traded goods, services, and capital—
climate change strategies and policies governing international trade and investment have
become increasingly intertwined.3 An initial analysis of the nationally determined
contributions under the Paris Agreement concludes that nearly half of these emissions
reduction targets and plans contain a “direct reference to trade or trade measures.”4
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For these reasons, the European Union and a growing number of its trading partners
are turning to bilateral and regional free trade agreements and companion partnership
agreements to deepen their cooperation on trade in a way that promotes action on climate
change while avoiding and managing any tensions that might arise between trade and climate
change policies. Europe and other regions are also experiencing a new wave of “populist”
backlash against open markets and borders, bringing governments under growing pressure to
demonstrate how free trade agreements can protect and promote domestic social and
environmental standards. Most recently, this backlash unleashed calls for a new generation of
European Union free trade agreements that strengthen their climate change-related
provisions, as well as calls to make support for the Paris Agreement a pre-condition for any
preferential trade with the European Union.
This paper reviews the European Union’s general approach to the design and
negotiation of free trade agreements and companion partnership agreements that promote
sustainable development, including climate change action. (Companion partnership
agreements typically contain a general framework for bilateral economic relations that
complement the specific rules in a free trade agreement.) After a brief review of the relevant
substantive obligations of the most recent generation of European Union free trade
agreements, we focus on the European Union’s approach to enforcing these provisions
through dedicated cooperative dispute settlement procedures. We contrast the European
Union approach with the more sanctions-based approach that the United States free trade
agreement model takes. The paper concludes by anticipating that the debate on how best to
promote climate change action through trade agreements will likely continue in the European
Union and around the world, and that cooperative rather than coercive approaches have
untapped potential for encouraging climate change action while keeping markets open and
fair.
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General Context and Policy Objectives Behind European Union Free Trade Agreements
The European Union has been authorized to manage trade outside its borders on behalf of its
Member States, and the European Commission leads this effort. In carrying out this work,
Article 11 of the Treaty of Lisbon (2007) binds the Commission, providing that
“[e]nvironmental protection requirements must be integrated in the definition and
implementation of the Union’s policies and activities, in particular with a view to promoting
sustainable development.”5
Even prior to the Treaty of Lisbon, the European Commission’s 2006 “Global Europe
Strategy” launched a generation of free trade agreements that sought to build on the WTO
and prepare the ground for the next level of multilateral trade liberalization.6 These free trade
agreements are more comprehensive in scope, providing for substantial trade liberalization.
They go beyond WTO disciplines on trade in products, services, and intellectual property
rights—and address issues such as investment, public procurement, competition, and
enhancing opportunities for enforcement. As the scope of these agreements expanded, so did
their potential to affect social and environmental objectives. Consequently, these free trade
agreements incorporate new cooperative provisions in areas relating to labor standards and
environmental protection and include chapters dedicated to trade and sustainable
development. By 2007, the European Union free trade agreements began to include trade and
sustainable development chapters with more specific and mandatory provisions that include
climate change as a distinct area of cooperation. The European Commission’s 2015 Trade for
All Communication provided more recent guidance on free trade agreement negotiation. It
was issued after the 2015 adoption of the United Nations Sustainable Development Goals,
which aim to move sustainability and implementation to the core of European Union trade
and investment policy.7
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Trade and Sustainable Development Under the Most Recent European Union Free
Trade Agreements and Partnership Agreements
The European Union-Korea free trade agreement, which entered into force in 2010, is
considered to be the first agreement in the most recent generation of European Union free
trade agreements that include, among others, those between the European Union and Peru
(2010), Central America (2012), Colombia and Peru (2012), and Canada (2016). The overall
structure and content of the trade and sustainable development chapters in these free trade
agreements are very similar, although not identical, because the European Union’s approach
evolved as a result of negotiations with different partners. In principle, the chapters seek to
establish the minimum benchmark for environmental and labor standards with the European
Union’s trading partners and create institutional platforms for cooperation to improve these
standards over time.
For the purpose of this analysis, we make reference to the provisions of the most
recent 2016 Comprehensive Economic and Trade Agreement and the companion Strategic
Partnership Agreement with Canada.8 Under the Comprehensive Economic and Trade
Agreement, trade-related sustainability provisions, with special reference to labor rights and
the protection of the environment, are grouped under three chapters (chapters 22 to 24). After
recalling several multilateral declarations related to sustainable development, the Parties
recognize that:
“economic development, social development and environmental
protection are interdependent and mutually reinforcing components of
sustainable development, and reaffirm their commitment to promoting the
development of international trade in such a way as to contribute to the
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objective of sustainable development, for the welfare of present and future
generations.”9
The European Union and Canada reaffirm their commitments as members of the
International Labour Organization and as Parties to multilateral environmental agreements,
stressing “the need to enhance mutual supportiveness between trade and environment
policies, rules, and measures.”10 While these provisions do not create any new obligations,
they are designed to ensure that the implementation of the free trade agreement does “no
harm” to the implementation of existing obligations under these agreements. The European
Union and Canada also commit to cooperate on a variety of core environmental issues,
specifically including “trade-related aspects of the current and future international climate
change regime, as well as domestic climate change policies and programmes relating to
mitigation [reducing greenhouse gas emissions] and adaptation [to the impacts of climate
change],” including issues related to carbon markets, energy efficiency, and climate changefriendly technologies.11
The Parties recognize each other’s sovereign right to develop regulations by
establishing their own policies and protection standards, but in a way that remains consistent
with their international labor and environmental commitments. An obligation to “uphold
levels of protection” represents a further commitment to environmental protection.12 The
Parties commit not to “waive or otherwise derogate from, or offer to waive or otherwise
derogate from” labor or environmental law and standards to encourage trade or investment.13
In particular, Parties must effectively enforce their labor and environmental laws and may
not, “through a sustained or recurring course of action or inaction,” refuse enforcement with
the aim of favoring trade or investment.14
The Comprehensive Economic and Trade Agreement anticipates that its Parties may
use unilateral trade measures to advance climate change policy objectives, as long as these
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measures are not applied in a manner that would constitute a means of arbitrary or
unjustifiable discrimination or a disguised restriction on trade. This “general exception”
derives from the language in the WTO General Agreement on Tariffs and Trade and clarifies
Parties’ right to use the Comprehensive Economic and Trade Agreement exception in relation
to measures “taken pursuant to multilateral environmental agreements to which they are
Party.”15 This approach reaffirms the same principle provided for in the United Nations
Framework Convention on Climate Change.16
As is current European Union practice, the European Union and Canada negotiated in
parallel to the Comprehensive Economic and Trade Agreement a legally binding Strategic
Partnership Agreement aimed at strengthening foreign policy and sectorial cooperation and
advancing democratic principles, human rights, international peace and security, effective
multilateralism, and the rules-based international order. Under this Agreement, the European
Union and Canada cooperate on, among other global issues, sustainable development, energy
security, environment, and climate change.
Between the conclusion of the Comprehensive Economic and Trade Agreement
negotiations and the entry into force of the Paris Agreement, the European Union finalized in
2017 its most comprehensive and economically significant free trade agreement to date: the
European Union-Japan Economic Partnership Agreement, alongside a Strategic Partnership
Agreement. The European Union-Japan Economic Partnership Agreement, which will enter
into force in 2019, builds substantially on the Comprehensive Economic and Trade
Agreement approach to trade and sustainable development. Like the Comprehensive
Economic and Trade Agreement, the Parties undertake to implement the Agreement in a
manner that will “do no harm,” reaffirming they will effectively implement their existing
commitments under environmental treaties.17 (Unlike the Comprehensive Economic and
Trade Agreement, the European Union-Japan Economic Partnership Agreement was adopted
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in time to make specific reference to the Paris Agreement.) Beyond “doing no harm,” the
Parties make the additional commitment under the Economic Partnership Agreement to
“work together to take actions to address climate change” and achieve the purpose of the
Paris Agreement.18 Furthermore, they “cooperate to promote the positive contribution of
trade to the transition to low greenhouse gas emissions and climate-resilient development.”19
This stronger language regarding Paris Agreement implementation served as a model for
other free trade agreements under negotiation with Vietnam, Singapore, and Mexico. The
European Union-Japan trade and sustainable development chapter retains, however, the same
cooperative approach of promoting implementation and avoiding and resolving disputes as in
the Comprehensive Economic and Trade Agreement, as described below.

European Union’s “Cooperative Approach” to Promoting Implementation and Settling
Disputes Under the European Union’s Free Trade Agreements
Free trade agreements are more effective when institutional arrangements that oversee
Parties’ performance back them. Under European Union free trade agreements, these
arrangements are cooperative in nature in that they do not punish Parties found to be in noncompliance. Instead, they encourage compliance by focusing government and civil society
attention to the implementation of the agreement; reviewing impacts; avoiding disputes
through regulatory cooperation; and seeking to resolve disputes, when they do arise, through
consultation and the engagement of third-party expertise.

Committee on Trade and Sustainable Development
Under the Comprehensive Economic and Trade Agreement, the European Union’s
“cooperative approach” to promoting implementation and settling disputes begins with the
Committee on Trade and Sustainable Development. The Committee oversees the
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implementation of the trade and sustainable development chapters, including “cooperative
activities and the review of the impact of this agreement on sustainable development.”20 It is
tasked with “address[ing] in an integrated manner any matter of common interest to the
Parties in relation to the interface between economic development, social development and
environmental protection.”21 The Committee is asked to promote transparency and
participation by presenting updates on the implementation of the Agreement to a Civil
Society Forum, composed of representatives of civil society organizations based in the
Parties’ territories. The Comprehensive Economic and Trade Agreement provides for the
establishment of consultative mechanisms or domestic advisory groups by each Party,
composed of representatives of civil society organizations. These advisory groups may
submit opinions and make recommendations concerning any aspect of the Trade and Labor
and Trade and Environment chapters.

The Regulatory Cooperation Forum Under the Comprehensive Economic and Trade
Agreement
Chapter 21 of the Comprehensive Economic and Trade Agreement provides for a
mechanism, the Regulatory Cooperation Forum, to develop further voluntary regulatory
cooperation between the Parties on a variety of matters, such as regulatory measures related
to technical barriers to trade, phytosanitary measures, cross-border trade in services, trade and
sustainable development, trade and labor, and trade and environment.
The objectives of regulatory cooperation contribute to the protection of human life,
health or safety, animal or plant life, or health and the environment; enhance mutual
understanding of regulatory governance; promote the exchange of expertise to avoid and
reduce unnecessary regulatory differences; and facilitate bilateral trade, investment, and
competitiveness by reducing unnecessary duplication and related compliance costs.
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The work of the Regulatory Cooperation Forum is based on voluntary endeavors and
is not intended to limit the Parties in developing their own regulatory, legislative, and policy
activities. Parties aim to exchange information of ongoing or planned regulatory projects in
their areas of responsibility and to voluntarily share information particularly in the area of
non-food product safety.

“Cooperative” Trade and Sustainable Development Dispute Settlement Procedure
Even as the substantive content of the trade and sustainable development chapters has grown,
the European Union free trade agreements have thus far maintained a cooperative dispute
settlement procedure for these provisions that is separate from the sanctions-based procedure
used to enforce the agreements’ binding obligations on trade and investment. Nevertheless,
these cooperative procedures have evolved and strengthened over time beyond the pure
dialogue approach of earlier free trade agreements. 22
The Comprehensive Economic and Trade Agreement maintains the two-stage ad hoc
framework for dispute resolution that the European Union-South Korea free trade agreement
first introduced. For both trade and sustainable development chapters on labor and
environment, the Comprehensive Economic and Trade Agreement process begins with a
government consultation procedure through which any matter arising under said chapters
may be addressed. In the context of such consultations, Parties may request the intervention
of the Committee on Trade and Sustainable Development, which, in its endeavor to solve the
matter, can seek the advice of the Parties’ domestic advisory group.
If the consultation phase ends with no satisfactory solution, Parties may request that
an independent Panel of Experts, composed of three panelists with relevant experience in the
area of labor or environment, be convened to examine the matter in light of the relevant
provisions of the trade and sustainable development chapter and to make recommendations
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for its resolution. The Agreement encourages the Panel to seek information from the
International Labour Organization or from bodies established under multilateral
environmental agreements to which the countries are Parties and receive submissions from
experts in the field.
Following an interim report, on which the Parties may comment, the Panel will issue a
final report that chronicles its findings, determinations, and recommendations. If the final
report finds that a Party is in violation of its obligations, the provision calls on the Parties to
engage in discussions aimed at identifying appropriate measures or an action plan.
Specifically, the Parties are to inform each other and their respective domestic advisory
groups on the actions or measures to be implemented, while the Committee on Trade and
Sustainable Development is in charge of monitoring the follow up to the final report and can
receive recommendations from the domestic advisory groups and Civil Society Forum. In
alignment with the previous free trade agreements, the Comprehensive Economic and Trade
Agreement clearly restates that the obligations under the Trade and Sustainable Development
chapters are exclusively enforceable through the procedures. Hence, the Panel of Experts
does not issue a judgment but rather seeks to assist the Parties in the adoption of a shared
solution to the problem. The Committee will keep the implementation of the Panel’s
recommendations under review.

Resolving Issues Under the Strategic Partnership Agreements
As has been described, Strategic Partnership Agreements—legally binding treaties that
identify areas of political and sectorial cooperation between Parties—accompany recent
European Union free trade agreements. Both the European Union-Canada and the European
Union-Japan Partnerships identify climate change as an area for strengthened cooperation.
Under the European Union-Canada Partnership, the obligation to take “general or specific
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measures required to fulfil their obligations under this Agreement” underpins these
commitments.23 A Joint Cooperation Committee oversees implementation. Should any
questions or differences arise in the implementation or interpretation of the Agreement, a
Party may refer to the Committee for further discussion, study, and resolution through a
“thorough examination of the facts, including expert advice and scientific evidence as
appropriate, and effective dialogue.”24 Unlike the Comprehensive Economic and Trade
Agreement Panels, the Joint Cooperation Committee is a political body composed of Party
representatives. Nonetheless, these Partnership arrangements for resolving differences
between Parties are, like those under the free trade agreements, largely cooperative in nature.
These arrangements can, however, under limited circumstances, lead to very substantive and
serious consequences. Where the Joint Cooperation Committee cannot resolve differences
between Parties over “a particularly serious and substantial violation” of certain “essential
elements,” either Party may decide to suspend the provisions of the Partnership.25 Such a
situation could also serve as grounds for the termination of the related free trade
agreements.26 The potential application of these “essential elements” clauses to climate
change-related issues is addressed in section 6, below.27

A Comparative Perspective on Trade and Sustainable Development Chapters
The European Union’s cooperative approach contrasts sharply with the sanctions-based
approach that the United States takes. Some sustainable development advocates in European
civil society as well as the European Parliament have called upon the European Union to take
a more sanctions-based approach. While the experience in implementing either approach is
limited, we note that the United States’ approach has not yet demonstrated the results for
which its advocates have hoped.
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The Sanctions-Based Approach of U.S. Free Trade Agreements and the Comprehensive and
Progressive Agreement for the Trans-Pacific Partnership
Critics of the European Union’s cooperative approach to settling trade and sustainable
development-related disputes often express a preference for the sanctions-based approach in
recent U.S. free trade agreements. The environmental chapter of the United States-Australia
free trade agreement, entered into force in 2005, provides one example. Its primary
substantive obligation, which is similar to the language in European Union free trade
agreements on upholding levels of protection, prohibits Parties from “fail[ing] to effectively
enforce its environmental laws, through a sustained or recurring course of action or inaction,
in a manner affecting trade between the Parties.”28 The United States-Australia free trade
agreement establishes a Joint Committee, comprising government officials of each Party, to
supervise the implementation of the Agreement including the environment chapter.
If a Party considers that the other Party has failed to effectively enforce its
environmental laws, it may trigger a series of consultations, beginning with bilateral
consultations, escalating to a Subcommittee on Environmental Affairs, and then to the Joint
Committee itself. If the Joint Committee has not resolved the matter within 60 days, the
complaining Party may refer it to the free trade agreement’s general dispute settlement
procedures. An ad hoc dispute settlement panel, comprising three expert panelists will, in
circumstances of non-compliance, produce recommendations aimed at bringing the Party
back into conformity with its obligations to enforce its laws. If that Party does not conform to
the Panel’s recommendations, the complaining Party may seek compensation. As with any
other trade-related dispute, this compensation will be calculated on the basis of the traderelated benefits the complaining Party could reasonably have expected to accrue under the
Agreement that are being “nullified or impaired” as a result of the non-compliance (in this
case the failure to enforce environmental laws).29 If Parties fail to agree on a level of

12

compensation, the complaining Party can reconvene the Panel to calculate and to impose an
annual monetary assessment on the other Party.
The United States has succeeded in effectively, if inadvertently, “regionalizing” this
approach to setting and enforcing environmental standards through the negotiations of the
Trans-Pacific Partnership. Although the Trump Administration withdrew from that process,
the Trans-Pacific Partnership text was incorporated, almost in full, in the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership, signed in March 2018 between
Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore,
and Vietnam.
The new Trans-Pacific Agreement’s environment chapter provides that “no Party
shall fail to effectively enforce its environmental laws through a sustained or recurring course
of action or inaction in a manner affecting trade or investment between the Parties,” and it is
subject to a dispute settlement system modeled on the United States-Australia model
described above.30 If the Parties are unable to resolve a matter through the consultation
procedure under the environment chapter, they may request the establishment of a dispute
settlement panel. The Panel, in making its findings and determinations, shall also consider
written submissions from non-governmental entities. If the Panel finds that the measure at
issue is inconsistent with the obligations under the Agreement, that a Party has otherwise
failed to carry out its obligations in the Agreement, or that the measure at issue is causing
nullification or impairment of an expected benefit, the Party must remedy this immediately or
within a reasonable time period. If, after a reasonable period of time, Parties continue to
disagree, a mutually acceptable compensation must be negotiated. If such compensation is
not agreed upon in 30 days, or if the responding Party has failed to observe the compensation
agreement, the complaining Party may finally suspend benefits.
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The Sanction-Based Dispute Settlement in Practice
No disputes have been brought, as of today, with regard to breaches of the environmental
commitments under a U.S. Free Trade Agreement.31 An analysis of an arbitral decision in a
case involving labor rights may nonetheless be helpful in moving beyond a theoretical
discussion of the environment chapters as labor and environment matters are treated similarly
throughout the various agreements.
The United States’ case against Guatemala under the Dominican Republic-Central
America-U.S. Free Trade Agreement represents the first time a labor rights dispute was filed
under a U.S. free trade agreements’ dispute settlement system.32 The United States initiated
the case in 2010 following domestic and Guatemalan labor unions’ complaints concerning
Guatemala’s alleged violation of the Central American free trade agreements, under which
Parties commit not to fail “to effectively enforce [their] labour law through a sustained course
of action or inaction, in a manner affecting trade between the parties.”33
The arbitration panel provided important guidance on the meaning and hallmarks of
“effective enforcement of labor laws” (which is the standard set in every U.S. free trade
agreement since the 1994 North American Free Trade Agreement), as well as on the evidence
needed to prove that a Party has violated its labor-related obligations: (i) not to fail to
effectively enforce labor laws, (ii) through a sustained or recurring course of action or
inaction, (iii) in a manner affecting trade between the Parties.34
The Panel found that the United States’ evidence supported the conclusion that
Guatemalan labor courts had failed to effectively enforce labor laws, regarding in particular
the case of reinstatement orders of workers issued more than four years before. Nonetheless,
demonstrating that a member state has failed to effectively enforce its labor laws is only the
first stage in proving a breach of Article 16.2.1(a) of the Central American free trade
agreement. In fact, the proof of such factual element must be followed by the demonstration
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that the failure consisted of a “sustained or recurring course of action or inaction,” which has
to be intended as either: (a) repeated and sufficiently similar behavior or (b) prolonged
behavior—a connected series of acts or omissions—by a labor law enforcement institution. 35
The crucial point of the arbitral decision lies in the interpretation of the clause “in a
manner affecting trade between the parties.”36 According to the Panel, alleged violations of
the obligation to effectively enforce can only be deemed relevant under the Agreement if
evidence is given that there has been a systematic failure of enforcement which results in
“some competitive advantage” to domestic employers versus their foreign competitors in the
context of trade between the Parties.37
The Panel’s analysis on whether Guatemala’s failure to effectively enforce labor laws
conferred a competitive advantage on the employers in question is threefold: “(i) whether the
employers exported to one or more Dominican Republic-Central America-U.S. Free Trade
Agreement member states in a competitive market or competed with imports from another
Dominican Republic-Central America-U.S. Free Trade Agreement Party; (ii) the effects the
failures to enforce had on those companies; (iii) whether the effects conferred competitive
advantage on the companies in question.”38 The arbitral decision concluded that the evidence
that the United States brought was insufficient to prove that the failure to enforce court orders
against shipping companies had given a competitive advantage to these companies and,
consequently, to the Guatemalan exporters. The reality is rather that “[i]nadequate procedural
rules made it difficult for the Panel to analyze the sufficiency of the evidence the parties had
provided.”39
In conclusion, the Panel acknowledged the importance of labor rights enforcement in
the context of competing markets and found that in a number of circumstances Guatemala
had failed in effectively enforcing the labor standards that the Free Trade Agreement protects.
However, as the United States was not able to meet the rigorous evidentiary standards the
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Panel required under Article in question, the episodes where Guatemala had failed to enforce
its labor laws could not be deemed “a sustained or recurring course of action or inaction” that
had been operated “in a manner affecting trade.”40
The United States-Guatemala dispute lasted for more than seven years and ended with
the Panel rejecting the United States’ claim. This decision has come to illustrate the legal and
practical challenges of proving the causal connections between a failure to enforce a labor
standard and a specific trade effect, as well quantifying those trade effects for the purposes of
authorizing sanctions. Addressing these implementation challenges will likely require future
negotiations and future panelists to explore ever-narrower definitions of what kind of “action
or inaction” should be subject to sanctions. The uncertainty surrounding these malleable
definitions ultimately impairs the power of the sanctions in deterring failures to effectively
promote sustainable development objectives through key issues such as labor rights and
environmental protection. For these reasons, the European Union and its trading partners
have, for now, continued to pursue a broader scope and a more cooperative approach to
promoting sustainable development through trade instruments.

A Next Generation of European Union Free Trade Agreements?
Concerns that the negotiation of a Transatlantic Trade Partnership with the United States and
the conclusion of the Comprehensive Economic and Trade Agreement might lead to an
erosion of European Union labor and environment standards have led to calls for further
strengthening the content of future trade and sustainable development chapters of
Agreements, as well as the stronger enforcement mechanisms. The European Parliament, in a
2016 resolution, called for the introduction of dispute settlement procedures into trade and
sustainable development chapters and for the involvement of independent advisory groups at
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various stages of the negotiation and implementation of European Union free trade
agreements.41
Based on its experience with negotiating and implementing the most recent round of
free trade agreements and its assessment of the United States experience with a sanctionsbased approach, the staff of the Commission developed and published a “way forward” on
improving the implementation and enforcement of the trade and sustainable development
chapters.42 The document rejects a sanctions-based approach to dispute settlement for being
incompatible with the European Union’s objective of engaging its trading partners in a broad
partnership on trade and sustainable development. It observes, on the basis of the United
States experience, that reaching agreement with partners on what would constitute a “material
breach” of a social or environmental standard in the context of a sanctions-based approach
would require much narrower definitions of proposed areas of cooperation.43
Instead, the Commission staff recommends a number of actions to strengthen the
cooperative approach to dispute settlement.44 These recommendations include working
through multilateral environmental agreements to promote compliance with their terms, in
order to avoid compliance-related issues from arising. Future agreements will follow the
example set in the European Union-Japan free trade agreement and make specific reference
to a shared commitment to effectively implement the Paris Agreement, and may spell out
areas for trade and climate change cooperation including increasing trade in renewable
energy and energy efficient goods and services. Civil society within the European Union and
in its partner countries should be supported to participate more actively and effectively in the
cooperative mechanisms provided for in existing free trade agreements such as the domestic
advisory groups. Furthermore, the scope of the advisory groups should be expanded (as is
currently being negotiated in the European Union-Mexico and European Union-Mercosur
free trade agreements) to include not only advice on the implementation of the trade and
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sustainable development chapters but on all substantive aspects of the free trade agreement.
Finally, the Commission will pursue more “assertive enforcement” through the various
mechanisms under its cooperative approach to enforcement, including, where justified, the
use of the independent panel procedure of the dispute settlement process. Consistent with this
strategy, in 2018 the European Union launched its first government consultations on a trade
and sustainable development chapter of a trade agreement. This raised questions about
Korean implementation of its commitments to multilateral labor standards and agreements.45
The Commission has also begun working with other European Union institutions to maintain
effective implementation under regular review, implicitly preserving the option of
strengthening bilateral commitments in future generations of free trade agreements.
France has proposed combining a sanctions-based approach to dispute settlement with
the inclusion of references to the Paris Agreement in the “political clauses” of European
Union free trade agreements to strengthen their role in promoting compliance with climate
change policy.46 Since 2009, the Commission has pursued a “common approach” to the
inclusion of such clauses in agreements with third states, including free trade agreements.
The clauses “aim at promoting the European Union’s values and political principles which
constitute the basis for its external relations and can provide a specific tool which the
European Union can use to implement some of its most important external policy
objectives.”47 This approach is reflected in the Comprehensive Economic and Trade
Agreement and the accompanying Strategic Partnership Agreement negotiated in parallel to
the former and described above. As was noted, in the political clauses of the Strategic
Partnership Agreement, the Parties “recognise that a particularly serious and substantial
violation of human rights or non-proliferation [of weapons of mass destruction…] could also
serve as grounds for the termination” of the Comprehensive Economic and Trade
Agreement.48 The Strategic Partnership Agreement provides specific examples of a situation
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to constitute a “particularly serious and substantial violation,” indicating that “its gravity and
nature would have to be of an exceptional sort such as a coup d’État or grave crimes that
threaten the peace, security and well-being of the international community.”49
Under the French proposal, the European Union would similarly “include compliance
with the Paris Agreement among the key provisions of cooperation and political dialogue
agreements that are concluded in parallel to the trade agreements, which could be withdrawn
from or suspended in case of proof that these key provisions have been violated, as per
customary international law.”50 France has also proposed that the European Union not engage
in preferential trade agreements with governments that have not joined or that have
withdrawn from the Paris Agreement. While these proposals have proved controversial, they
demonstrate that the debate in the European Union continues on how best to ensure “the
mutual supportiveness” of its trade and climate change policies.51

Conclusion: Untapped Potential of European Union Trade and Sustainable
Development Provisions for the Implementation of the Paris Agreement
In conclusion, as this debate continues, the trade and sustainable development provisions in
the most recent generation of European Union free trade agreements, which now refer
explicitly to the Paris Agreement, continue to hold significant untapped potential. As the
implementation of climate change commitments of the Paris Agreement begins in earnest, the
European Union and its trading partners will likely turn with increasing frequency to these
existing provisions in their free trade agreements to:
•

Promote regulatory cooperation; for example, by increasing transparency,
collaborating on research and risk assessment, and exchanging information on
contemplated regulatory actions;
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•

Avoid and discourage trade-related disputes by enhancing cooperation with
partners on trade-related aspects of climate change policy and other
environmental policies;

•

Recognize, in the context of any trade dispute that may arise over a climate
change-related measure, that such measures when taken pursuant to the Paris
Agreement may be eligible for environmental “exceptions”;

•

Reinforce partners’ legal obligations under the Paris Agreement with
commitments to “effectively implement” this treaty and other multilateral
environmental agreements;

•

Prohibit partners from failing to effectively enforce their environmental laws
“through a sustained or recurring course of action or inaction” to encourage
trade or investment;

•

Require partners to provide recourse to domestic administrative or judicial
proceedings for persons affected by infringements of its environmental law;

•

Hold partners accountable for implementing these obligations, through the
oversight of high-level government-to-government bodies under the free trade
agreements (Committee on Trade and Sustainable Development, Trade
Committee), dedicated but “cooperative” trade and sustainable development
dispute settlement mechanisms, as well as other bodies created under the
framework and partnership agreements linked to free trade agreements.

Thus, the European Union will seek to ensure in an ever clearer and more convincing
manner that its trade policies reinforce—not undermine—actions to implement the 2015 Paris
Agreement.
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